JERRY D QRO/ER d. b.a. KINGSTON RUST CEVE.CPMENT

| BLA 94-654 Deci ded June 11, 1997

Appeal froma Decision of the Wah Sate fice, Bureau of Land
Managenent, declaring certain oil shal e mning clai ns abandoned and voi d
and rejecting patent applications for those clains. UIU 66062, UTU 66063,
and UMC 115655- UMC 115659.

Rever sed.

1.

Energy Policy Act of 1992: Notice--Notice: Generally--
Ql Shale: Mning dains

The notice requirenent of 30 US C 8§ 242(a) (1994) is
satisfied by sending notice by registered mail to the
last cla mhol der of record.

Energy Policy Act of 1992: General | y--Energy Policy of
1992: Al Shale: Mning Qains--Mning dains: Assess-
nent Work--Mning Qains: Patent--Q1 Shale: Mning
dains

The owner of a mining claimis required by 30 US C

§ 28 (1994) to nake the expenditure of $100 in
assessnent work on or for the benefit of a mning claim
each year until patent. Before a patent can be

obt ai ned, the cla mant nust have nade

i nprovenents val ued at $500 or nore as required by

30 US C 8§ 29 (1994), but the expenditure of $500 does
not termnate the ongoing requirenent in 30 US C § 28
(1994), of expenditure of $100 each assessnent year.

Energy Policy Act of 1992: General | y--Energy Policy Act
of 1992: QI Shale: Mning dains: Rental or Aam
Mai nt enance Fees--Q1 Shale: Mning A ai ns

Hol ders of unpatented oil shal e cl ai ns who conti nue
to prosecute their patent applications under
subsection 30 US C 8§ 242(c)(1) (1994) are not
required by 30 US C 8§ 242(e)(2) (1994) to pay a $550
per cla mnai ntenance fee.
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APPEARANCES  Jerry D Gover, Jr., Provo, Wah, pro se; David K Gayson,
Esq., Ofice of the Held Solicitor, Salt Lake dty, UWah, for the Bureau
of Land Managenent .

(PN ON BY ADM N STRATI VE JUDGE PR CE

Jerry D Gover d.b.a K ngston Rust Devel opnent has appeal ed fromthe
May 26, 1994, Decision of the Wah Sate (fice, Bureau of Land Managenent
(BLN), declaring certain oil shale mning clains abandoned and voi d and
rejecting patent applications for those clains. The Decision was issued
to Production Industries, Inc., which conveyed a 60 percent interest to
Ki ngst on Rust Devel opnent in an August 1992 deed that was recorded wth
Untah Gounty, Wah on Novenber 2, 1992. Patent applications UTU 66062
for the Vac No. 8 clai m(UMC 115659) and UTU 66063 for the Vac Nos. 1, 2,
5 and 6 clains (UMC 115655- UMC 115658) were filed on Septenber 25, 1989,
but no final certificates had been issued at the tine of BLMs Deci si on.
That Deci sion was based on Gover's failure to pay $550 per claim which
according to the Decision, is required by section 2511 of the Energy Policy
Act of Cctober 24, 1992 (BPA), 30 US C § 242 (1994).

Uhder 30 US C 8§ 242(a) (1994), the Secretary was required to notify
each hol der of an unpatented oil shale claimof the requirenents of the BEPA
wthin 60 days of Qctober 24, 1992. Subsection (b) provided that
cl ai nhol ders who had filed a patent application and had recei ved a "first
hal f final certificate" by ctober 24, 1992, could receive a full patent.
The term"first half final certificate" is not defined in the statute or in
BLMs regul ations, but the termis clarified in BLMMunual 3860, G ossary 4
(Rel. 3-266, July 9, 1991):

[Flinal certificate: Bureau form1860-1, Mneral Entry H nal
Gertificate (FO. The final certificate has two hal ves, each of
whi ch serves a purpose in the patent process. At the concl usi on
of the publication process, after receipt of the publisher's
affidavit, receipt of the final proofs, and acceptance of the
purchase price, the authorized officer causes the first hal f of
the final certificate to be conpleted. The infornation includes
the authority for the type of clains being patented, the nanes
and nunbers of the clains in the application, the |egal
description of the land, and any exceptions of land or clains
fromthe application.

| ssuance of the first half of the final certificate grants
equitable title to the applicant, relieves the applicant of the
requi renent to performassessnent work, and segregates the | and
fromall forns of entry and appropriation under the public | and
and mneral |aws.

The second half of the final certificate is conpleted after the
mneral examnation report is witten and approved and the mining
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clains are clearlisted for patent. The second hal f becones the
naster plat for the patent itself. It contains the nanes and
descriptions of the clains cleared for patent and any
reservations required by lawto be included in the patent.

For all other clainholders (those who had filed patent applications
and not received first half final certificate, and those who had not filed
appl i cations by Gctober 24, 1992), the statute authorized only i ssuance
of patents limted to the oil shale and associated minerals, wth title
to the surface and all other mnerals remaining in the Lhited S at es.
Subsecti on 242(c) applies to clainhol ders who, like Gover, had filed a
pat ent application by Gctober 24, 1992, but had not received a first hal f
final certificate by that date. Such a clai nhol der coul d either purchase
the oil shale under a limted patent for $2.50 per acre, as provided in
subsection (c)(1), or, follow ng appropriate action wth respect to the
application, maintain it under (c)(3) by paying the fee required by
subsection (e€)(2) inlieu of recelving a patent.

Subsection (d) applies to clainhol ders who had not filed a patent
application by Gctober 24, 1992. Wthin 180 days after receiving the
"notice of election” required by subsection (a), they were required to file
an electionto either (i) proceed to limted patent, whi ch woul d be i ssued
upon paynent of the "fair narket val ue of the oil shal e and associ at ed
mneral s," as provided in subsection (e)(1); or (ii) nmaintain the clai mby
payi ng $550 per year under subsection (€)(2).

Thus, the statute authorized patents in three distinct cases:
(1) full patents for patent applicants who had received first hal f
final certificates by ctober 24, 1992; (2) limted patents for only
the oil shal e and associ ated mneral s, upon paynent of $2.50 per acre,
where a patent application was filed by Gctober 24, 1992, but no first
hal f final certificate had been issued;, and (3) limted patents, upon
paynent of the fair narket val ue of the oil shal e and associ at ed mneral s,
for those who had not filed patent applications by Gctober 24, 1992, but
fornally el ected to do so.

To sunmarize his position on appeal, Gover asserts that he did not
recei ve the notice required by subsection (a) of 30 US C § 242 (1994),
that no fee was due, and that invalidating the clains wthout the required
notice violates due process. He further asserts that his clains are not
subj ect to the $550 fee because the fee applies only to those el ecting to
nmaintain their claimrather than proceed to patent, that assessnent work
is not required on these clains, and that the statute makes no provision
for the abandonnent of a claimfor which the fee has not been paid. The
Deci si on, however, appears to be based on a belief that the requirenent
of a $550 annual paynent extends to all unpatented oil shale clains and
that failure to nake this paynent results in the abandonnent of the claim

Gover's Appeal thus challenges that interpretation, but we wll respond
to his other argunents before reaching the issue.
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[1] Gontrary to Appellant's first argunent, we find that BLM
satisfied the notice requirenent of 30 US C § 242(a) (1994), which
required the Secretary to provide notice of the requirenents of the BPA
to each hol der of an unpatented oil shale mning claimwthin 60 days of
Cctober 24, 1992. A though Gover may not have received this notice, he
al so was not the clainhol der of record at the tine the notice was due to
be issued. The case file for UMC 115424 contai ns a signed return recei pt
card show ng that a notice dated Decenber 11, 1992, was recei ved by
Production I'ndustries, Inc., the clainhol der of record, on Decenber 17,
1992. See Production Industries Gorp., 138 | BLA 183 (1997).

V¢ next consider Gover's argunent that assessnent work i s not
required on these clains. The argunent is based upon the terns of
30 USC 8§ 242(e)(2) (1994), which dispenses wth the need to perform
assessnent work and requires the annual $550 paynent instead. G over
believes that if he is not obliged to performassessnent work, he is not
obliged to pay the fee. As further support for his argunent, Gover cites
Marathon Ql (. v. Lujan, 751 F. Supp. 1454, 1468 (D ol o. 1990), aff'd
inpart, rev'din part, 937 F.2d 498 (10th dr. 1991), in which the court
stated, anong other things, that an oil shal e clai nant who has satisfied
the $500 patent work requirenent of 30 US C 8§ 29 (1994) conplies wth
the substantial conpliance provisions of 30 US C 8§ 28 (1994).

The statutory provision that requires annual assessnent work,
30 US C 8§28 (1994), calls for the expenditure of $100 in
assessnent work on or for the benefit of a mning clai meach year until
patent. This provision arguably appears to require the perfornance of
assessnent work until actual issuance of the patent instrunent, but
early in the history of the 1872 Mning Law the Suprene Gourt adopted
this Departnent’'s viewthat when a patent applicant had conpl eted all
acts then required to entitle himto a patent, i.e., he had nade final
entry, paid the purchase price, and obtained a certificate of purchase,
he was not thereafter required to performassessnent work. Benson M ning
& Swelting @. v. AtaMning & Selting ., 145 US 428 (1892). This
disposition rested on the fact that a final certificate was not issued
until the opportunity for filing adverse clains had expired. Gontinuation
of assessnent work precl uded adverse clainants frominitiating rights to a
claim and thus assessnent work was not consi dered necessary after the
possibility of initiating adverse clai ns had been el i mnat ed.

As noted, inthis case, Gover has filed patent applications, but no
final certificates have been issued. Appellant may have satisfied the
requirenent of 30 US C § 29 (1994) that a clai nant nust have nade
i nprovenents val ued at $500 or nore before patent can be obtai ned, but
the expenditure of $500 does not termnate the ongoi ng requirenent for
expendi ture of $100 each assessnent year specified in 30 USC § 28
(1994). Andrus v. Shell QI ., 446 US 657, 658 n.1 (1980); H ckel v.
The QI Shale Gorp., 401 US 48, 54-55 (1970). In lLhited Sates v. Herr,
130 IBLA 349, 357, 101 Interior Dec. 113 (1994), we adhered to our prior
decision in Lhited Sates v. Energy Resources Technol ogy Land, Inc.,
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74 1 BLA 117 (1983), rev'd sub nhom Savage v. Hodel, dv. No. 83-1838

(D lo., Nov. 19, 1983), vacated as noot, TCOS3O Gorp. v. Hodel, 826 F. 2d
948 (10th dr. 1987), where we observed that the requirenents of 30 US C
§ 29 (1994) (perfornmance of $500 worth of assessnent work as a prerequisite
to the issuance of patent) and 30 US C § 28 (1994) (yearly perfornance of
$100 worth of assessnent work) are only tangentially related. Ve stated:

[While it is true that the requirenent of section 29 can be
satisfied by the perfornmance of annual |abor pursuant to section
28, the reverse is not possible. If it were, a clainant could do
$500 worth of inprovenent on his claimduring the first year of

| ocation--before the obligation to performassessnent work had
even accrued--and then hold the unpatented claimfor the next

50 years wthout ever performing any of the annual assessnent
work required by section 28. Qearly the 1872 Act did not
contenpl ate that once a clai nant had acconpl i shed $500 worth of
work he woul d thereafter be excused fromany further work. The
(ongress nust have been aware that nany clains woul d not be
patented wthin 5 or 6 years after their location, and yet it
required in section 28 that the annual |abor be perforned on
each claim "until a patent has been issued therefor * * *
during each year." Nothing could be nore plainly stated.

1d. at 122.

[2] S nce the decision in Benson Mning & Shelting G. v. Ata Mning
& Swlting G., supra, it has been clear that only the i ssuance of the
final certificate relieves the claimant of performng the annual work
required by 30 US C 8§ 28 (1994), and G over has received no final
certificate. Hs reliance on Mirrathon therefore is mspl aced, because that
case involved clains for which final certificates had i ssued.

W note that issuance of a final certificate also affects a claimant's
obligations under a provision of the Federal Land Policy and Managenent Act
of 1976 (FLPWMN that requires the hol der of an unpatented mining claimto
file a copy of the notice of location wth BLMand to file an affidavit of
assessnent work or notice of intention to hold the clai mannually, failing
in which the claimis concl usively presuned abandoned. 43 US C § 1744
(1994). To inplenent this provision, the Departnent published a regul ation
that relieved a claimant of the annual filing requirenent established by
43 US C § 1744(a)(2) (1994), but only after an application for a mneral
pat ent whi ch conplied wth 43 CF. R Part 3860 had been filed and the final
certificate had been issued. 43 CF R 8§ 3833.2-6. Thus, the filing of a
patent application by itself does not relieve clainants of the obligation.

UA Smwall, 108 IBLA 102 (1989).

W turn next to Gover's contention that the statute makes no
provi sion for the abandonnent of a claimin the circunstances here
presented if the fee is not paid. A though BLMs Decision is predi cated on
a belief that failure to pay the fee concl usively constitutes an
abandonnent of the
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claim Gover correctly observes that the statute restricts this sanction
solely to the failure to file a notice of election under subsection (d).
30 USC § 242(d)(2) (1994). 1/ Because Gover's clains inthis case fall
under subsection (c), they are not subject to the requirenent to file a
notice of election.

Gover recogni zes that his clains are subject to subsection (c); he
neverthel ess contends that his failure to submt paynent is not a defect,
because the fee requirenent set forthin 30 US C § 242(e)(2) (1994) does
not apply to his clains. He contends that BLMhas incorrectly construed
the BPA

No el ections under the Energy Policy Act have been nade on
these clains, nor is any election required. Sec. 2511(e),
titled "EHfect of Hection", applies only to those claim

hol ders who were required to nmake a notice of election or

t hose who chose to nake an el ection to maintain a clamin lieu
of receiving a patent as specified in (c)(3). Specific |anguage
is given stating that claimhol ders electing to naintain clains
inlieu of receiving patent are required to follow (e)(2),

whi ch includes the $550.00 fee. Sec. 2511(c)(2) states vihat
isrequired of the subject clains prior to patent, and does not
i ncl ude the fee.

(SR at 2.)
The statutory provision in question states:

Notw t hstandi ng any other provision of law a clai mhol der
referred to in subsection (c) of this section or a clai mhol der
subject to the el ection requirenents of subsection (d) of this
section who naintains or elects to naintain an unpatented nini ng
claimshall naintain such claimby conplying wth the general

1/ Arendnents proposed on May 27, 1992, before the House contai ned
['anguage that woul d have nandated a concl usi ve abandonnent of cl ai ns where
the hol der failed to pay the clai mnai ntenance fee. HR 776, 102d Gong.,
2d Sess. 8§ 2512(d)(3)(Q, 138 (bng. Rec. H3760-61 (daily ed. My 27, 1992).
Soecifically, the proposed anendnent, subsection (d)(3)(Q, stated:
"Failure to conply wth the requirenents of this paragraph shall be
deened to constitute a forfeiture of the oil shale claamand the claim
shall be null and void." (Enwphasis added.) 1d. The referenced paragraph
3 of subsection (d) inposed several obligations: maintain the cla mby
conplying wth the general mning |aws; annual ly pay at |east $1, 000 per
claim conply wth 8§ 314(a)(1) of FLMPA (43 US C 8 1744 (1994)) by filing
annual affidavits of assessnent work or notices of int ention to hold the
clains; and include the $1,000 per cla mna ntenance fee paynent wth the

FLPMA filings.
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mning lans of the Lhited Sates, and wth the provisions of this
section, except that the clai mhol der shall be no | onger required
to performannual labor, and instead shall pay to the Secretary
$550 per clamper year for deposit as mscel | aneous receipts in
the general fund of the Treasury, commencing wth cal endar year
1993. Such fee shall acconpany the filing nade by the claim

hol der wth the Bureau of Land Managenent pursuant to section
1744(a)(2) of Title 43.

30 USC 8§ 242(e)(2) (1994) (enphasis added).

[3] However, prior to the issuance of the Decision under appeal ,
Appel ant had not w thdrawn his patent application and BLM had taken no
adverse action against it for a reason relating to the sufficiency of the
application, as distinguished froma reason relating to the validity of the
claim The record thus discloses no basis for concluding that Appellant's
clains are subject to subsection (c)(3). See, e.g., 43 CF. R 8§ 3861 2-2,
3861.4-1, 3861.6-1, and 3862.6-1. V¢ hold tha that where a clai mhol der filed
a patent application by Gctober 24, 1992, and that application legitinately
is pending further appropriate action tovard attaini ng patent issuance,
such claimis governed by subsection (c)(2) and thus is not subject to the
fee.

Had Gongress intended to nake the $550 requi renent applicable to
all unpatented oil shal e clains, one nay presune that Congress woul d have
said so clearly. Instead, Gongress has laboriously articulated miltiple
di stinctions based on whet her patent applications have been filed, whether
afirst half final certificate has been issued, and whether clai nants
hol di ng unpatented clains want to receive a linmted patent. Wthin
subsection (c), the only reference to subsection (e)(2) appears in
subsection (c)(3). Nothing in the text of subsection (c) inposes the
requi renents of subsection (€)(2) on the hol ders of clains who anait patent
i ssuance. Indeed, subsection (c)(2) expressly states the opposite:
"M ntenance of clains referred to in this subsection prior to patent
i ssuance shal |l be in accordance wth the requirenents of applicable | aw
prior to the enactnent of this Act." (Ehasis added.)

Lastly, we return to BLMs reliance on 43 CF. R 88 3833.1-5 and
3833.4(a)(2) (1993). The first regulation provides only that "oil shale
claimhol ders shal | pay an annual $550 for each oil shal e clai mas
described in section 2511 of the Energy Policy Act of 1992." (EnphaS| S
added.) The second regulation provides in pertinent part that "[f]ailure
* * * topay the rental fee required by 8 3833.1-5 * * * shall be deened
conclusively to constitute an abandonnent of the mning clainj,] * * *
which shall be void." The applicability of the second regul ati on depends
on whether the first regulation is sufficient to support the construction
urged by BLM and that in turn is an issue of whether, as a matter of |aw
the statute itself inposes the fee in the manner prescribed in the
regul ati ons. Based upon our anal ysis of the BPA and for the reasons stated
above, we reject this argunent.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis rever sed.

T Britt Price
Admini strative Judge

| concur:

Franklin D Arness
Admini strative Judge
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